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Important 

A claim ismadeagainstan insured,bysome otherperson,during theperiodwhenthe policy is in force;and 

the retroactive date stipulated in the schedule. 

ifaninsuredbecomesaware,duringtheperiodwhenthepolicyisinforce,ofanyoccurrenceorfactwhichmight 

made against the insured while the policy is in force. 

of 

the policy, the insured willnothavethebenefitofsection40(3)andWemayrefusetopayanysubsequent 

claim, notwithstandingthattheeventsgivingrisetoitorthecircumstancesallegedinitmayhavetakenplace 

during the period of insurance. 

If a claim is actuallymade against the insured bysome otherpersonduringthe period of insurance but isnot 

policy 

if it has suffered any financial prejudice as a result of the late notification. 
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Single Project Professional Indemnity 
Policy Schedule 

This schedule alongwiththe submission andthepolicywithEndorsementsshall constitute thecontractbetweenUs 

and the insured. 

Policy number 

Named Insured Any party contracted by the Principal on an Insured Project. 

Principal a. The Crown in right of the State of New South Wales, represented by the Office of 
Project Remediate, NSW Department of Customer Services (“Office of Project 
Remediate”) 

b. Owner Corporations formally signed up to the Project Remediate funding 
agreement. 

c. Hansen Yuncken (as Managing Contractor) 

Insured Project All projects undertaken by or on behalf of the Named Insured specifically relating to 
works performed under the Project Remediate program and commenced during the 
Policy Period; however, unless otherwise agreed and accepted by the Insurer and listed 
in the Schedule as an Endorsed Project, this Policy does not cover Excluded Projects. 

Insured Project includes any incidental remediation work up to a construction value of 
$50,000 completed concurrently with the funded program and which has been declared 
to Us as part of the annual policy period adjustment. 

Excluded Projects Any project with an original total project value of greater than $10,000,000. Project Value 
means construction costs plus any fees or margin associated with the project. 

Endorsed Projects 

Contract 
Reference 

Address Start Date Value 

48 79 QUAY STREET 21/10/2022 $13,623,674 

68 SUITES WORLD TOWER, 91 LIVERPOOLST TBC $14,799,912 

90 1-7 Australia Avenue TBC $22,861,993 

94 438 Victoria Avenue (Grand Building) 21/10/2022 $10,596,727 

152 
18 Footbridge Boulevarde (previously 3-7 Half 
Street (26 Footbridge Boulevarde 

21/10/2022 $20,412,337 

162 
Netstrata Footbridge Boulevard 4 Foreshore Place 
(previously aka 3 half street) 

TBC $13,903,137 

164 Talga 46 Savona Drive 21/10/2022 $15,070,819 

169 
1-25 DELHI ROAD know to Ryde Council as 9-11 
Delhiroad building A&B 

21/10/2022 $9,957,571 

177 
Top Ryde City- Residential -Know to city of Ryde as 
5 Pope street Ryde Buildings 

TBC $24,853,819 
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Professional services 

Limit of liability 

Sub-Limits of Liability 

Policy Period 

Period of insurance 

Retroactive date 

Excess 

Other insurance 

One or more of the following: 

(a) designorspecification, includingadvice,oversightandsupervisioninrespectofdesign; 

(b) drafting, drawings and technical documentation; 

(c) technical calculation; 

(d) measurement, testing and /or certification of materials; 

(e) project or construction management where the insured is specifically remunerated by way 

ofafeeforservice inrespectof theoverallcontroland supervisionofacontract; 

(f) feasibility studies; 

(g) programming and time flow management; 

(h) surveying); 

(i) inspections; 

(j) issue of permits and certificates 

(k) tender; 

(l) Conduct of due diligence in respect of the cladding rectification program; 

(m) Other services declared and agreed by us, and; 

(n) Training in respect of (a) – (n) above. 

AUD10,000,000 for each claim and AUD100,000,000 in the aggregate for all projects. 

Extension2.8 Inquiries $250,000 

Extension 2.11 Loss of documents $1,000,000 

Extension 2.17 Public relations expenses $250,000 

From 27/5/2022 at4pmlocalstandardtime 

To 30/6/2023 at4pmlocalstandardtime 

Means the period commencing with the entering into of each Project in respect of an Insured 
Project such Contract is entered into during the Policy Period, until 10 years from the entering 
into of a Contract for that Insured Project. 

Unlimited excluding known claims and claims arising from known circumstances 

AUD$50,000 each and every claim 

Project arranged Contract Works Policy 

Underwriter: Liberty Specialty Markets 

Policy number: TBA 

Project arranged Third Party Liability Policy 

Underwriter 

Policy number 
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Endorsements Provided in full in the attached Endorsement Schedule at the end of the policy 

1. Additional Definitions 
a. ConstructIon Firm 
b. Endorsed Projects 
c. Contract 

2. Amendment to 4.1 Limit of Liability 
3. Inclusion of Condition - Primary Insurance Clause 
4. Amendment to Exclusions 

a. Delete & replace Exclusion 5.6 (Faulty products, Efficacy or Workmanship) 

Issued by at on Year 

Pacific Indemnity Underwriting Solutions Pty Ltd, ABN 14 606 511 639 - on behalf of Berkley Insurance Australia trading as 
Berkley Re ABN 53 126 559 706 

ME_177395442_1 
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Welcome to Pacific Indemnity 

About Pacific Indemnity 

The insurer of thisproduct is Pacific IndemnityUnderwriting SolutionsPty Ltd, ABN 14 606 511 639 - on behalf 

of Berkley Insurance Australia trading as Berkley Re ABN 53 126 559 706. In thisdocument,Pacific Indemnity 

may also be expressed as ‘we’, ‘us’ or ‘our’. 

Duty of Disclosure 

Beforeyouenter intoaninsurance contract,youhave a duty to tell usanythingthatyouknow,or could 

reasonablybe expected to know, may affect our decision to insure you and on what terms. 

You have this duty until we agree to insure you. 

Youhave the same duty before you renew, extend, vary or reinstate an insurance contract. 

You do not need to tell us anything that: 

• reduces the risk we insure you for; or 

• is common knowledge; or 

• we know or should know as an insurer; or 

• we waive your duty to tell us about. 

If you do not tell us something 

Ifyoudonottellusanythingyouare requiredto,wemaycancel yourcontractorreduce theamountwewillpayyou if 

you make a claim, or both. 

If your failure to tell us is fraudulent, we may refuse to pay a claim and treat the contract as if it never existed. 

Our contract with you 
Thispolicyisacontractofinsurancebetweenthe insuredandUsandcontainsallthedetailsofthecoverthatweprovide. 

This policy is made upof: 

• the policy wording. It states what is covered, sets out the claims procedure, exclusions and other terms and 

conditions of cover; 

• the submission which is the information you provide to us when applying for insurance cover; 

• themostcurrentpolicyscheduleissuedbyus.Thepolicyscheduleisaseparatedocumentuniquetoyou,which 

shows the insurance details relevant to the insured. It includes any changes, exclusions, terms and conditions made 

to suit your individual circumstances and may amend the policy; and 

• any other written change otherwise advised by us in writing (such as an endorsement) before the commencement 

of the period of insurance. These written changes varyor modify the abovedocuments. 

Pleasenote,only thosecoversshownin thepolicy scheduleare insured.Pleasekeepthepolicy inasafeplace.We 

reserve the right to change the terms of this product where permitted to do so by law. 
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Single Project Professional Indemnity 
Insurance Policy 

Subjecttopaymentofthepremiumsetoutintheschedule,Weagreetoprovide 

insuranceonthetermsset out in this policy, includinganyoperativeExtensions 
of Cover and any attachingendorsements. 

1. Insuring Clauses 

1.1 Coverage provided 

We willpaytooronbehalfofthe insuredany lossarisingfromanycivil liability claimfirstmadeand 

notifiedduringtheperiodof insurance,basedsolelyonthe insured’sprovisionofprofessionalservices in 

relation to the project. 

1.2 Defence costs 

We will alsopayonbehalfofthe insuredthedefencecostsincurredinrespectofanyclaimcovered under 

Insuring Clause 1.1or under any applicable Extension of Cover.Wewill pay for defence costs as and when 

they are incurred, and prior to final adjudication of the claim. 

Defence costs are subject to the excess and are included within the limit of liability specified in the schedule. 

2. Extensions of Cover 

Subject to the terms, conditions andexclusions, including all definitionsof the policy,We further agree to extend 

cover provided under this policy asfollows: 

2.1 Claims preparation costs 

Wewillpayallreasonableandnecessaryoutofpocketcostsincurredbythe insuredatourrequestinthe 

preparationofasubmissionthataclaimiscoveredbythispolicyuptoanaggregateamountof$25,000 

(which is includedwithin andnot inaddition to the limit of liability) in respectofall claims potentially covered 

by this policy. 

Notwithstandingtheexcessspecifiedin the schedule thisextensionwillbesubjecttoanExcess of$1,000. 

Payments provided under this extension, shall not include any defence costs. 

2.2 Compensatory penalties 

NotwithstandingtheDefinitionsofcivil liabilityand loss, Exclusion5.12. inrespectof FinesorPenalties’,we 

will cover claims forcompensatorycivilpenalties.Our total liability for thepaymentofcompensatorycivil 

penaltiesandall associateddefence cost under thepolicy shallnotexceed$250,000in theaggregate for 

all claims, which is included within and not in addition to the limit of liability. 

However, we will not be liable to cover the insured for any compensatory civil penalty: 

2.2.1 for which we are legally prohibited at law from indemnifying the insured; 

2.2.2 based upon, attributable to or in consequence of any: 

2.2.2.1 wilful, intentional or deliberate failure to comply with any lawful notice, direction, 

enforcement action or proceeding under any legislation; or 

2.2.2.2 gross negligence or recklessness;or 

2.2.2.3 requirement to pay taxes, rates, duties, levies, charges, fees or any other revenue charge 

or impost. 

2.3 Court attendance costs 

Weagreeto provideupto$500per day for courtattendancecosts incurred byanynaturalpersonwho 

is an insured, if theyare legallycompelledtoattendacivil proceedingasawitness ina claimcoveredby 

this 

policy. Our total aggregate liability during any one period of insurance for all court attendance shall not exceed 

$50,000, and shall be part of and not in addition to the limit of liability as shown in the policy schedule. 
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2.4 Contractual liability 

Notwithstanding Exclusion 5.3 ‘Contractual and Commercial liability’ sub-section 5.3.1, we will cover the 

insuredagainstcivilliabilityarisingfromaclaimunderanindemnityand/orholdharmlessprovisionofa 

contract, to the extent that such civil liability arises from the insured’s performance of professional services. 

2.5 Defamation 

We agree to payonbehalfofthe insured the losswhichthe insured is legally liable topayasaresultofa 

civil liability claim alleging libel, slander,defamationor injuriousfalsehoodbythe insured in theprovisionof 

professional services. No cover is providedunder this extension for any claim resulting fromany intentional 

libel, slander ordefamation. 

2.6 Estates and Legal representatives 

Weagree to cover theestate, heirs, legal representatives orassigneesof any insured whois incapableof 

managing their own affairs by reason of mental disorder or other incapacity or who is deceased, insolvent 

or bankrupt, in the same manner and to the same extent that the relevant insureds wouldbeentitled to 

be indemnified inrespectofcivil liability claimsmadeagainstthem.Thisclauseonly providesan 

indemnity inaccordancewiththeInsuringClauseinrespectofcivil liabilityclaimssolelybasedonthe 

conductof therelevant insured. Itdoesnotrespondwheretheconductisthatofthe insured’sestate, 

heir,legal representative or assignee. 

2.7 Fraud and Dishonesty 

NotwithstandingExclusion5.7,we agree to cover the insured for loss resulting froma civil liability claim 

alleging criminal, fraudulent or dishonest conduct of an employee or any agent in the provision of professional 

services provided that: 

2.7.1 no cover isavailable to thedishonestemployees themselves,oratallwhereyouhaveknowingly 

engaged in or condoned such conduct; or 

2.7.2 no cover is available in respectof a claim arisingfromor inanywayconnectedwith the loss of money. 

2.8 Inquiries 

Weagree to pay on behalf of the insured the inquiry costs which the insured incurs on its ownbehalf,with 

our prior written consent, in preparing for and whilst attending an inquiry provided that the notice 

requiring the insured to attendthe inquiry isfirstserveduponthe insuredduringtheperiodof insuranceand 

reported to us during the period of insurance. 

The maximum amount payable by Us under this extension in respect of any one inquiry, claims with inquiries 

and defence costs with inquiry costs are in the aggregate and is the sub-limit of liability specified in the schedule. 

2.9 Intellectual property including Breach of confidentiality 

Weagreethatthe cover providedbyInsuringClause1.1of this policy will extendtoUs payingonbehalf 

of the insured the losswhichthe insuredbecomeslegally liable topayasaresultofacivil liability claim 

alleging the insured has infringed intellectual property rights or unintentional breach of confidentiality in the 

provision ofprofessionalservices.Nocover isprovidedunderthisextensionforclaimsresulting fromany 

intentional infringement of intellectual property rights. 

2.10 Limitation of liability contracts 

Notwithstanding Claims Conditions 6.9, We recognises that the insured will enter into contracts with other 

parties relating to the performance of the professional services which may waive orotherwise limit the liability 

of suchparties. Weagree thatsuchcontractsshall notprejudice the insured’s right to cover under thepolicy. 

However the cover provided by this extension shall not apply to contracts (whether written or otherwise) 

entered into as a result of a dispute which in any way involves the insured. 
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2.11 

2.12 

2.13 

Loss of documents 

Weagreetopayonbehalfofthe insuredthecoststhe insuredislegallyliabletopayforreplacingorrestoring 

any documents whicharedestroyed, damagedorafterdiligentsearch cannotbe found, where thecosts have 

been incurred with our prior writtenconsent. 

Suchdestruction,damageorlossmustresultfromtheprovisionofprofessionalservicesbythe insuredin 

relationtotheprojectandbediscoveredforthefirsttimeduringtheperiodofinsuranceandreportedtous 

during the period of insurance. 

We will not pay for any destruction, damage or loss resulting from: 

2.11.1 wear and tear or gradual deterioration; 

2.11.2 any computer virus; or 

2.11.3 any loss of money. 

Themaximumamount payablebyUs under this extension in respect ofanyoneclaimandin the 

aggregate for all claims, inclusive of defence costs, is the sub-limit of liability specified in the schedule. 

Mitigation of loss 

Weagreeto paythe directcostsandexpenses necessarilyandreasonably incurred by the insured, 

intaking action to rectify,ormitigate the effectsofany act, errororomission of the insured inconnection 

with the provision of professional services, that otherwise would be the subject of a covered civil liability 

claim under this policy, provided always that the insured: 

2.12.1 firstdiscoverssuchacterroror omissionduringthe period of insurance andnotifiesUsofsuch 

act error or omission during theperiod of insurance; 

2.12.2 notifiesUsduringtheperiod of insuranceofthe insured’s intentiontotakesuchactionand 

obtains our prior written consent (which shall not be unreasonably withheld) before incurring any 

direct costs or expenses;and 

2.12.3 cansatisfyUsthatifacivilliabilityclaimweremadeagainstit,itwouldhavealegalliabilityin 

respect of the claim. 

Paymentsprovidedunderthisextension,shallnotincludeanydefencecosts.Anycostsandexpensespaid 

under this extension shall be part of and not in addition to the limit of liability. 

Novated contracts 

Notwithstanding Exclusion 5.3 ‘Contractual and Commercial liability’ sub-section 5.3.1, we will not apply this 

exclusiontoaliabilitywhichthe insuredhasassumedonlybyreasonofthenovationofanovatedcontractin 

circumstances where: 

2.13.1 the insured purchases or acquires another business or contract; 

2.13.2 the insured assumesresponsibility for professional services previouslyundertakenbyanotherparty;or 

2.13.3 the insured’scontracttoprovideprofessionalservices isnovatedtoanotherparty,providedthatany 

claimforcivil liability arisesoutofprofessionalservicesconductedbythe insuredpriortothenovation 

of the contract to another party. 

Provided this extension shall not include: 

(i) liabilities in thenovated contract thatwerenototherwisecoveredbythispolicyprior to such 

contract being novated; or 

(ii) any additional liabilities the insured has assumed by virtue of the novation of a novated contract to 

the insured. 
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2.14 Principals indemnity 

Tothe extent that it is contractually required of the insured, this policy shall also cover the principal in regards 

to anycivil liabilityclaimarisingoutoftheprovisionofprofessionalservicesundertakenbyoronbehalfofthe 

insured for the principal. 

Provided that: 

2.14.1 anyclaimissuchthatifmadeuponthe insured,thatthe insuredwouldbeentitledtobeindemnified 

by this policy; 

2.14.2 We shall have the conduct andcontrol of all claims for which the principal seeks cover hereunder or 

from the insured;and 

2.14.3 This policy shallnot extendtoprovidecover in respectof the principal’sown breachof 

professional duty or other eventscovered. 

2.15 Privacy 

We agree to pay on behalf of the insured for loss resulting from a civil liability claim which is made 

during the period of insurance, which alleges unlawful interference with or breach of privacy by the 

insuredinthe provision of the professional services. 

2.16 Proportionate liability 

Notwithstanding Exclusion 5.3 ‘Contractual and Commercial liability’ sub-section 5.3.1, we will not apply this 

exclusiontoaliability that the insuredhasassumedundercontractbyreasonof ithavingcontractedoutof 

the operation of the proportionate liability legislation. 

2.17 Public relations expenses 

We agree to pay onbehalf of the insured the reasonable and necessary costs incurred by the insured where 

theyretaintheservicesofapublicrelationsconsultantforthesolepurposeofprotectingthe insured’s 

reputationthathasbeen broughttoquestionasa direct resultof aclaim coveredby this policy.Weagree 

to pay any reasonable fees, costs and expenses of a duly qualified public relations consultant on the basis 

that: 

2.17.1 we have given prior written consent to retain the services of such public relations consultants (such 

consent to not be unreasonably withheld or delayed); and 

2.17.2 ourtotalaggregateliabilityduringanyoneperiodof insurance forallpublicrelationsexpensesshall 

not exceed the sub-limit of liability specified in the schedule. 

2.18 Subsidiary cover 

We agree that the cover provided by this policy will extend to any subsidiary of any insured acquired or created 

aftercommencementofthepolicy inrespectof the subsidiary’sperformanceofthe insured’s professional 

services in relation to the project. 

2.19 Trade Practices / Competition and Consumers Acts 

Weagree thatthe cover providedby InsuringClause1.1of thepolicywillextendtoUspayingonbehalfof the 

insured losswhichthe insuredbecomeslegally liabletopayasaresultofa civil liability claimallegingthe 

insuredhas engagedin conduct that is misleading,deceptiveorlikely to misleador deceive under the 

termsof theTradePracticesAct1974(Cth),CompetitionandConsumerAct2010(Cth)oranyFairTrading 

Legislation of any State or Territory of Australia in the provision of professional services. 

Page 9 of 20 
ME_177395442_1 



 

 

 

 
   

                  

                       

           

                    

  

      

             

  

                

 
  

                   

                      

    

 
   

                   

                  

               

   

 
  

                  

   

 
  

               

                

 
  

   

 
   

                   

                  

   

                

               

 
  

                

                   

     

2.20 Vicarious liability 

We agree that the cover provided by Insuring Clause 1.1 of this policy will extend to Us paying: 

2.20.1 onbehalfof the insuredthe losswhichthe insured is legallyliable topayasaresultofacivil liability 

claim alleging a breach of professional duty of an agent; or 

2.20.2 tothe insuredthe losswhichthe insuredincursasaresultofabreachofprofessionaldutyof 

an agent, 

in the provision of professional services. 

Wewill notbe liableunder this extension for the agent’sown liability. 

3. Definitions 

Whenever the following words are used in this policy, they have the meanings set out below: 

3.1 Agent 

agentmeansanaturalpersonorcompanyorotherentitywhohasacontractwiththe insuredunderwhich 

the insuredengagesthenaturalpersonorcompanyorotherentitytoactfororonbehalfofthe insuredinthe 

provision of professional services. 

3.2 Civil liability 

civil liability means liabilityof the insured toanycivilcauseofaction for compensation,basedsolelyon its 

provisionof,or failuretoprovide, the professional services. Itdoesnot includeanyliability,ofwhatevernature 

andhoweverarising,for aggravated,punitive or exemplarydamagesor for civil or criminalpenalties, 

fines or sanctions. 

3.3 Claim 

claim meansanycivil proceedingsorwrittenororaldemandby athirdparty for compensation ordamages 

against an insured. 

3.4 Compensation 

compensation meansmonetarycompensationthe insured is legallyobligatedtopay,whetherbya judgment 

oraward, orsettlementnegotiatedwith ourpriorwrittenconsent, butdoesnotincludedefencecosts. 

3.5 Cover 

cover means indemnity. 

3.6 Defence costs 

defencecostsmeanscostsandexpensesincurredbyUs,orbythe insuredbutonlywithourpriorwritten 

consent, solely for the benefitof the insured in the investigation, settlement ordefence ofa claim covered 

under this policy. 

Defence costs donot include the insured’s salaries, wages, traveloraccommodation expensesnordo they 

includecostsincurredbyUsindeterminingwhetherthepolicyprovidesinsurancetothe insured. 

3.7 Document 

document means a document of any nature whether written, printed or reproduced by any method including 

computer recordsorelectronic data, in the possessionorcontrol of the insured or the propertyof the insured 

which does not include money. 
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3.8 Employee 

employee means: 

3.8.1 any person, other than a director or partner of the insured, who is or has been under a contract of 

employment or apprenticeship or any work experience or similar scheme with the insured, solely in 

connection with the professional services provided by the insured; 

3.8.2 any contractor or consultantwho: 

3.8.2.1 hasanoralorwrittencontractwiththe insured,(includinganysubsidiaryofanyinsured), 

to perform professional services solely for and on behalf of the insured; and 

3.8.2.2 is a deemed workerunder the workerscompensationlawsof theAustralian 

Stateor Territory inwhichthecontractororconsultant isperformingthe 

professional services. 

This definition does not include sub-contractors. 

3.9 Excess 

excess means the amount specified in the schedule. 

3.10 Inquiry 

inquirymeans any inquiryorhearing relatedto theprovisionofprofessionalservicesbythe insured in 

relation totheproject if findingsfromsuch inquiryorhearingcouldlead to a claimbeingmadeagainst 

the insured which may be covered under this policy. 

3.11 Inquiry costs 

inquiry costs means legal, assessor’s, adjuster’s and expert witness costs but do not include the insured’s 

salaries, wages, travel or accommodation expenses. 

3.12 Insured 

insured means: 

3.12.1 the Insured namedin the schedule; 

3.12.2 any current or former partner, principal or employee of the insured or any subsidiary in 3.12.1 above, 

but only whilst providing professional services on behalf of the insured. 

3.13 Insured’s product 

insured’s product means any product or good manufactured, supplied, sold, installed, assembled, repaired, 

erected or maintained by the insured. 

3.14 Intellectual property rights 

intellectualpropertyrightsmeansall existingandfutureintellectualpropertyrightsthroughout theworldin 

whatevermedia,whetherregisteredorunregisteredandwhetherornotcapableofregistration,including 

copyright, trademarks, tradenames,domainnames,brandnames,slogans, logos,emblemsand designs(andall 

applicationsor renewalsfor the protectionor registrationof theserights)togetherwithall confidential information 

concerningtradesecrets,know-how,formulae,methodsorroutinesandotherproprietary technology. 

3.15 Limit of liability 

limit of liability is the amount specified in the schedule. 
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3.16 Loss 

loss means the following for which the insured is legally liable: 

3.16.1 compensation and/or claimant’s costs pursuant to an award or judgment against the insured; 

3.16.2 settlements negotiated by Us and consented to by the insured; 

3.16.3 settlements negotiated by the insured but only with our prior written consent; 

3.16.4 defence costs; 

3.16.5 inquiry costs. 

But loss doesnot include: 

(i) wages, salary, commission, fees, charges and other form of remuneration or profit to be repaid, lost 

or foregone by the insured, as a result of a claim; 

(ii) anycomponentofanawardorsettlementwhichrepresents thecostofperformanceofthe insured’s 

original contractual obligations, non-fulfilment or negligent performance of which has given rise to 

the claim; 

(iii) aggravated,punitiveorexemplarydamagesor forcivil orcriminalpenalties, finesorsanctions;or 

(iv) for the purpose of the limit of liability, sub-limits andotherapplicable termsandconditionsof the 

policy, loss also includes all other amounts covered by the policy, including those amounts which are 

not dependent upon the making of a claim against the insured. 

3.17 Money 

money means money, negotiable instruments, shares, bonds, coupons, stamps, bank or currency notes, 

or precious metals. 

3.18 Novated contract 

novated contract means the contract(s) specified by endorsement to the policy. 

3.19 Period of insurance 

period of insurance is the period specified in the schedule. 

3.20 Pollutant 

pollutantmeansanysolid,liquid,gaseousorthermalirritantorcontaminant, includingbutnotlimitedto 

smoke, vapour, soot, fumes, noise, acids, alkalis, compounds, chemicals, mould or waste. Waste includes 

materials to be recycled, reconditioned or reclaimed. 

3.21 Premium 

premium is the amount specified in the schedule. 

3.22 Principal 

principal is the Principal as named in the schedule. 

3.23 Professional services 

professional services means theProfessional servicesspecified in the schedule provided theyareperformed 

inrelationto the projectbyorunder thecontrol anddirectsupervisionofqualifiedprofessional persons 

employed or engaged by an insured who are currently certified, licensed, registered or authorised under any 

relevant legislation or industry codes of practice governing the relevant profession. 

3.24 Project 

project means the Project specified in the schedule. 
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3.25 Proportionate liability legislation 

proportionate liability legislationmeansCivilLiabilityAct2002(NSW)Pt4,WrongsAct1958(Vic)Pt IVAA, 

CivilLiabilityAct2002(WA)Pt1F,CivilLiabilityAct2003(Qld)Pt2,CivilLaw(Wrongs)Act2002(ACT)Ch 

7A,ProportionateLiabilityAct2005(NT),Civil LiabilityAct2002(Tas)Part9A,LawReform(Contributory 

NegligenceandApportionmentofLiability)Act2001(SA)Pt3,CompetitionandConsumerAct2010(Cth), 

DevelopmentAct1993(SA)s72,BuildingAct2004(ACT)s141andBuildingAct2000(Tas)s252andanylike 

legislation, all as may be amended from time to time. 

3.26 Retroactive date 

retroactive date means the Retroactive date specified in the schedule. 

3.27 Schedule 

schedule means the Schedule attached to this policy. 

3.28 Submission 

submission means the following documents: 

3.29 Subsidiary 

subsidiary shall have the meaning attributed to it in the Corporations Act 2001 (Cth). 

3.30 Terrorist act 

terrorist act shall have the meaning attributed to it in the Terrorism Insurance Act 2003 (Cth). 

4. Limit to Liability 

4.1 Limit of Liability 

ThemaximumamountpayablebyUsunderthispolicyforall loss,defencecostsandallotheramounts 

insuredunder thispolicyarising fromany one claim and in the aggregate fromall claims is the limit of liability 

specified in the schedule. 

The limit of liability is inclusive of any defence costs and other amounts insured under this policy. 

The limit of liability does not increase if there is more than one person, firm or incorporated body insured 

under this policy or if more than one insured person causes or contributes to the claim. 

4.2 Excess 

We will only pay the amount which is above the excess specified in the schedule in respect of: 

4.2.1 each loss and associated defence costs; and 

4.2.2 each claim under the policy for other amounts insured. 

The excess shall be the first amount borne by the insured and shall remain uninsured. 

All claims and associated defence costs and claims made under the policy for other amounts insured that arise 

fromoneact, erroror omissionor seriesof relatedacts, errorsor omissionsshall require the insured to 

bear only one excess. 
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5. Exclusions 

We will not cover the insured for any loss, defence costs or any other amounts insured under this policy which 

arise directly or indirectly out of or are in any way connected with: 

5.1 Asbestos 

asbestos, in whatever form or quantity. 

5.2 Construction Related Activities 

the performance or supervision of construction related activities which would normally be undertaken by 

a construction contractor. 

5.3 Contractual and Commercial liability 

5.3.1 anycontractualliabilityorassumedliability,unlessthe insuredwouldinanyeventbelegallyliablein 

the absence of such contractual or assumed liability; 

5.3.2 any liability assumedbyan insured underanyguaranteeorwarrantyunless the insured would inany 

event be legally liable in the absence of such guarantee or warranty; 

5.3.3 the insolvency, receivership, administration, bankruptcy or liquidation of any insured; 

5.3.4 the failure to provide, effect, or maintain any bond, surety or insurance; 

5.3.5 any trading debt incurred by the insured;or 

5.3.6 the refund of professionalfees. 

5.4 Employer’s liability 

5.4.1 anyclaim foranybodily injury,sickness,disease,nervousshock,mentaldisorderor deathofany 

employee of the insuredor for thedestruction or lossordamage toany tangiblepropertybelonging 

toan employee, including lossofuse thereof,arising in thecourse of their employment; 

5.4.2 anyclaimarisingoutofanyobligationforwhichthe insuredorany carrierasitsInsurermaybe 

liableunderanyworkers’compensation,unemploymentcompensation,employer’sliability,disability 

benefits law or any other similar law. 

This exclusion applies notwithstanding Exclusion 5.13. 

5.5 Estimation of construction costs 

cost overruns, cost estimations, cost planning or additional costs. 

5.6 Faulty products, Efficacy or Workmanship 

5.6.1 any defect (oralleged defect)in an insured’s product; 

5.6.2 any failureofan insured’s product tomeet the levelofperformance, quality, fitnessordurability 

expressly warranted or represented by the insured; or 

5.6.3 any defect (or alleged defect) in construction, assembly, installation, maintenance or workmanship 

generally,unless directlyarisingout of a breachof duty in the performanceof the insuredor its 

agent in the provision of professionalservices. 

5.7 Fraud and Dishonesty and Intentional damage or Loss 

5.7.1 anymalicious, criminal,wilfully reckless, fraudulentordishonestconduct committedorallegedly 

committed by the insured or itsagent; 

5.7.2 any civil liability incurred by the insured with the intention of causing loss, damage or injury,orwith 

reckless disregard for the consequences; or 

5.7.3 any wilful breach of any statute, contract or duty by any insured or its agent. 
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5.8 North American jurisdiction 

5.8.1 anyclaimmadeor proceedingsbrought in or determinedwhollyor partlypursuant to the lawof 

the UnitedStatesofAmericaortheDominionofCanadaortheir territoriesorprotectorates; 

5.8.2 the enforcement of judgements, orders or awards obtained within or determined wholly or partly 

pursuant to the law of the United States of America or the Dominion of Canada or their 

territories or protectorates; or 

5.8.3 any arbitration, mediation or other form of alternative dispute mechanism conducted in 

or determined wholly or partlypursuant tothe lawof theUnitedStatesofAmerica or the 

Dominionof Canada or their territories or protectorates. 

5.9 Nuclear risk 

ionising radiation or the contamination by radioactivity from any nuclear fuel, installation, reactor or other 

nuclear assembly,or fromany nuclear waste fromthe combustion of anynuclear fuel. 

5.10 Other insurance 

anyother insurancepolicyspecifiedinthe scheduleexceptto theextentthat the lossorotheramountinsured 

exceeds the cover provided by the other insurance policy or policies. 

5.11 Owners and Occupiers liability 

anyclaimdirectlyorindirectlyarisingfromorinconnectioninanywaywhatsoeverwiththeoccupation, 

leasingorownershipofany realorotherproperty (whethermobileor immobile)bythe insured. 

5.12 Fines or Penalties 

5.12.1 fines or penalties; 

5.12.2 liquidateddamages,imposeduponthe insuredbycontractoragreement, exceptto the extent that the 

insured would have been liable for that damage in the absence of any such contract or agreement; 

5.12.3 exemplary, aggravated, multiple or punitive damages; or 

5.12.4 any other damages deemed uninsurable by law. 

5.13 Personal injury or Property damage 

5.13.1 death or personal injury to any person; or 

5.13.2 physicallossofordamageto,ordestructionofanytangiblepropertyincludinganylossofuseof 

tangible property, 

unless directly arising out of a breach of duty in the performance of the insured’s professional services. 

5.14 Pollution 

thedischarge,dispersal,releaseorescapeofanypollutantintooruponland,theatmosphereorany 

watercourse or body of water unless such discharge, release or escape is a sudden, identifiable, unintended 

and unexpectedhappeningwhich takes place in its entirety at a specific time and place. 

5.15 Prior and Pending 

any claim: 

5.15.1 made against or by the insured prior to the commencement of the period of insurance; or 

5.15.2 directlyor indirectlyarisingfromorattributable toanyfactsorcircumstancesofwhichthe insured 

wasawareor of which areasonablepersonin the circumstanceswouldhave beenaware,prior 

to the commencementoftheperiodof insurance,asmattersoutofwhicha claimagainstorbythe 

insured may arise. 
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5.16 Related entities 

any claim made against the insured by or on behalf of: 

5.16.1 any insured (in whatever capacity), business venture or related or associated entity of any insured 

which is owned, managed or operated directly or indirectly by any insured; or 

5.16.2 anypersonwhoat the timeoftheconductgivingrise to the claim, isa familymember,unlesssuch 

person is acting without the co-operation or solicitation of any insured; 

5.16.3 any joint-venture partner of any insured; 

5.16.4 any parent or controlling entity, successor or assign of any insured; 

5.16.5 any other person or entity, including but not limited to a trustee: 

5.16.5.1 who or which is controlled or operated by any insured; or 

5.16.5.2 whereany insuredhas a director indirect financial interest, including but not 

limitedto where any insured is a beneficiary ofa trust. 

Exclusion5.16doesnotapplywhen the claim wasemanatingfromathirdparty in respectof professional 

services provided by the insured, provided that: 

(i) any claim is such that if made upon the insured, that the insured would be entitled to be indemnified; 

(ii) weshallhavetheconductandcontrolofall claims for which the relatedentities(definedwithin 

5.16 above), seeks indemnity hereunder or from the insured; and 

(iii) this policy shall notextendto providecover inrespectofanyrelatedentities(definedwithin5.16 

above) own breach of professional dutyor other events covered by this policy. 

5.17 Retroactive date 

any act, error or omission committed or allegedly committed prior to the retroactive date. 

5.18 War and Terrorism 

5.18.1 war, invasion, act of foreign enemies, hostilities or warlike operations (whether war be declared or 

not), civil war; 

5.18.2 mutiny,military uprising, insurrection, rebellion, revolution, usurped power, martial law,a state of 

siege, nationalisation, confiscation, requisition, seizure of or lossof or damage to property by order 

of the government or by any public or local authority; 

5.18.3 strike, riot, civil commotion or popular uprising; or 

5.18.4 any actual or threatened terrorist act. 

6. Claims Conditions 

6.1 Allocation 

Ifboth losscoveredbythispolicyand lossnotcoveredbythispolicyare incurred, either because aclaim 

includesbothcoveredanduncoveredmattersor becauseaclaim ismadeagainstboththe insuredandothers 

whoarenot insuredunder thispolicy (including thosepersonsorentities referredto in the schedule as the 

insured),the insuredandWeshallusetheirbesteffortstoagreeuponafairandproperallocationbetween 

covered lossanduncovered losshavingregardto therelative legalandfinancial exposuresattributable to 

thecoveredanduncoveredpartiesand/ormatters.Wewillonlybe liableunder thispolicyforamounts 

attributableto covered mattersandparties,and Our liabilityforloss,includingdefence costs,otherwise 

payable by us shall be reduced to reflect such fair and proper allocation. 
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Ifrequestedbythe insured,WeshallsubmitanydisputeonallocationtoaSeniorCounseltobemutually 

agreedor, in default of agreementtobeappointedby thePresidentof theBarAssociationin therelevant 

State orTerritory,onthebasis that theSeniorCounsel shalldetermine theallocationaccordingtohisorher 

view ofthefairandproperallocation,buthavingregardtotherelativelegalandfinancialexposures 

attributable tocoveredanduncoveredmattersandparties,andtheoverridingintentionreferredtointhis 

clauseClaims ConditionAllocation.Thecosts ofSeniorCounsel shall constitutedefence costs for the 

purposes of the policy and be part of and not in addition to the limit of liability. 

Anysuchdeterminedallocationofdefencecostsonaccountofaclaimshallbeappliedretroactivelytoall 

defence costs on account of such claim, notwithstanding any prior advancement on a different basis. Any 

advancementofdefence costsshallberepaidby the insured severallyaccordingto their respective 

interests, if andtotheextent that it isdeterminedthat suchamountspaidare not insuredbythis 

policy. 

Any allocation of defence costs in connection with a claim shall not pre-determine the allocation of other loss 

onaccountofsuchclaim. Inanyarbitration,suitorotherproceedingsbetweenUsandthe insuredno 

presumptionshallexistastoa fairandproperallocation,butwillbegovernedbytheintentionsetoutin 

this clause. 

6.2 Co-operation 

The insured must at its own expense disclose to Us all relevant information and provide full co-operation 

andassistance toUssoastoenableusto investigateanddefendany claimor todetermineour liability 

under this policy. 

6.3 Defence and Settlement 

Weshallbeentitledatits option(butnotobliged)atanytimetotakeoverandconductinthenameofthe 

insured thedefence or settlement of any claim against the insured, and to claim indemnity or contribution at 

anytime, in thenameof the insured,fromanypartyagainstwhomthe insured mayhavesuch rights. 

The insuredshall,atits own cost,up on ourrequestgive all such information,co-operationand 

assistanceto Usasmayreasonablyberequired,toenabletheinvestigationanddefenceofaclaimand 

tomakeany cross-claimforcontribution, indemnityordamagesand/ortodetermineOur liabilityunder 

thispolicy. 

Where We elect to assume the conduct of the defence and/or settlement of a claim: 

6.3.1 weshall retaintherighttoactivelyparticipatein the defenceandsettlementof the claim in 

respect of which cover is sought under this policy;and 

6.3.2 the insured shall assert all appropriate defences and cross claims for contribution, indemnity or 

damages and shall take all reasonable steps in defence of the claim. 

6.4 Excess 

Our obligation to pay loss (including defence costs) in connection with any claim, or other amount under this 

policy, shallonlybeinexcessoftheexcessasstatedinthescheduleorasotherwise statedinthispolicy. 

Theexcessshallbepaidbythe insuredandshallbeapplicabletoeachclaimandshallinclude lossanddefence 

costs. The excess will be the first amount borne by the insured and shall remain uninsured. 

6.5 Loss prevention and Mitigation 

6.5.1 The insured shall take all reasonable steps to prevent any breach of professional duty or circumstance 

whichmaycauseorcontributetoanyclaimor losswhichmaybecoveredunderthepolicy;and 

6.5.2 The insuredmustact reasonablyatall timesandtakeall reasonablestepstoprevent, avertor 

minimiseanyknown circumstanceslikely to causeany loss thatmight give risetoaclaim 

under this policy. 

Page 17 of 20 
ME_177395442_1 



 

 

 

 
         

                  

                     

                 

        

                 

                   

                   

               

 
    

                  

                      

            

                   

                   

   

                  

                  

               

      

       

        

  

 
   

                   

                

               

                 

           

                    

                   

                  

                  

    

 
  

                      

                    

                     

     

                

                

       

                 

                 

            

               

                

          

    

6.6 Payments in respect to Goods and Services Tax 

Wherepaymentismadeunder thispolicyfortheacquisitionofgoods,servicesorothersupply,Wewill 

reducetheamountofthepaymentbytheamountofanyinputtaxcreditthatthe insured is,orwillbe, 

entitled to underA NewTax System(GoodsandServicesTax)Act1999(Cth)inrelationtothat 

acquisition, whether or not that acquisition is made. 

Where payment is made under this policy as compensation instead ofpayment for the acquisition of goods, 

servicesor othersupply,We willreducetheamountof thepaymentby theamountofanyinputtax 

credit that the insuredwouldhavebeenentitled tounderANewTaxSystem(GoodsandServicesTax)Act 

1999(Cth) had the payment been applied to acquire such goods, services or other supply. 

6.7 Reporting and Notice 

The insured asaconditionprecedent to the right to be indemnifiedunder thispolicy shall providewritten 

noticetoUsassoonasthe insuredbecomesawareofanyclaimmadeagainstan insured,butinalleventsno 

later than 90 days after the expiry of the period of insurance. 

Writtennoticeshallincludebutnotbelimitedtofullparticularsastodatesandpersonsinvolved,thenature 

of the allegedorpotential claim, date andmanner inwhich the insured first became aware of thematters 

underlying the claim. 

All notices underany provision of the policy shall be put inwriting andgiven by courier,certified mail, 

email or faxproperly addressed to the appropriate party.Any notice under or in connection with this policy 

thatrelates toa claim or loss shall be given to Us,addressed as follows: 

Pacific Indemnity Underwriting Solutions Pty Ltd 

Level 3, 84 William Street Melbourne 3000 

PO Box 2 Collins Street West, Melbourne 8007 

Email: claims@pacificindemnity.com.au 

6.8 Settlement disputes 

Weshallnotrequirethe insuredtocontestanyclaimunlessaSeniorCounsel(tobemutuallyagreedupon 

betweenUsandthe insured)advisesthatsuchclaimshouldbecontested.Informulatingsuchadvice, 

SeniorCounsel shall takeinto considerationthe economics of the matter (includingpotential lossand 

defence costs)andtheprospectsoftheinsuredsuccessfullydefendingtheclaim.ThecostofsuchSenior 

Counsel’s opinion shall be deemed to be part of defence costs. 

IntheeventthatWerecommendsettlementinrespectofaclaimandthe insureddoesnotagreethatsuch 

claimshouldbesettled, the insuredmayelect tocontestsuch claimprovidedalwaysthatOur liabilityshall not 

exceedtheamountforwhichtheclaimcouldhavebeensettledplusdefencecostsincurredwithourprior 

writtenconsentupto thedateof suchelection. The insured shall notunreasonablywithholdconsent toany 

settlement recommended byUs. 

6.9 Subrogation 

Ifcover isgrantedunderthispolicyinrespectofanyclaimorlossthenWe shallbesubrogatedtoallthe 

insured’s rightsof recovery inrespectofsuch claimor loss regardlessofwhetherornotanypaymenthasbeen 

made or the insured hasbeencompensated in full for their loss. The insured will giveall suchassistance in the 

exercise of rights ofrecovery. 

The insured must refrain from doing anything that might prejudice the actual or potential rights of 

recovery against any party. Any amounts recovered shall be allocated in the following order; recovery costs, 

uninsured loss, limit of liability and excess. 

Wewillnotexerciseanysuchrightofsubrogationagainstany insuredordirectors,officersoremployees 

unless the claim is brought about or contributed to by the dishonest, fraudulent, reckless, criminal or malicious 

act or omission of the insured or their directors, officers or employees 

We will not exercise any such right of subrogation against any Municipal Building Surveyor or 

any individual or organisation associated with a parent of or a subsidiary of any insured. This 

includes any Victorian Government Agency, Victorian Government Department or Victorian 

Government Owned Corporation. 
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7. General Conditions 

7.1 Change of risk 

Every change materially affecting the facts, circumstances, degree or amount of risk existing at the 

commencement of this insurance oratanysubsequent renewaldateshallbe notified inwritingtousas 

soon assuchchangecomestothenoticeofthe insuredoranyoftheirofficersorrepresentatives.On 

receiptof such notice we mayvarythe terms of this policyand/orchargesuchadditionalpremiumaswe 

maydetermine appropriate. 

7.2 Changes to the policy 

The terms and conditions of this policy may only be altered by a written endorsement issued by Us. 

7.3 Notice 

Every notice or communication to Us shall be in writing and sent to our office where the policy was issued. 

7.4 Policy interpretation and Construction 

Theheadingsinthispolicyarefordescriptivepurposesonlyanddonotformpartofthispolicyforthe 

purposes of its construction or operation. Words used in the singular shall include the plural and vice versa. 

7.5 Privacy 

Weare boundbythePrivacyAct1988.Wecollect,discloseandhandleinformation,andinsomecases 

personalor sensitive(e.g. health) information,aboutyou(‘your details’) toassessapplications, 

administer policies,contactyou,enhanceourproductsandservicesandmanageclaims(‘Purposes’). If 

youdonot provideyourinformation,wemaynotbeabletodothosethings.Byprovidingus,our 

representativesoryour intermediarywithinformation,youconsenttoususing,disclosingtothirdparties 

andcollectingfromthird parties your details for thePurposes. 

We may disclose your details, including your sensitive information, to relevant third parties including your 

intermediary,affiliatesofUs,insurers,reinsurers,ourserviceproviders,ourbusinesspartners,health 

practitioners, your employer, parties affected by claims, government bodies, regulators, law enforcement 

bodies and as required by law, within Australia and overseas. 

We mayobtainyourdetailsfrom relevantthirdparties, includingthoselisted above. Beforegiving 

us informationaboutanotherperson,pleasegive them a copy of this document.Lawsauthorisingor 

requiring ustocollect information include theInsuranceContractsAct1984,Anti-MoneyLaunderingand 

Counter- TerrorismFinancingAct2006,CorporationsAct2001,AutonomousSanctionsAct2011,A New 

Tax System (Goods and Services Tax)Act 1999 and other financial services, crime prevention, trade sanctions 

and tax laws. 

7.6 Proper law and Jurisdiction 

It isagreed that theproper lawof thispolicy is the lawoftheCommonwealthofAustraliaandofthe 

AustralianStateorTerritory in whichthepolicyisissuedbyus.Weandthe insuredagreetotheexclusive 

jurisdiction of the appropriate Australian Court in relation to all matters arising under or in connection with it. 

7.7 Sanctions regulation 

Notwithstandinganyothertermsorconditionsunderthispolicy,Weshallnotbedeemedtoprovide 

coverageandwill notmakeanypaymentsnorprovideanyserviceorbenefit to the insuredoranyotherparty 

totheextentthatsuch cover,payment, service,benefitand/oranybusinessoractivityof the insured which 

would violate any applicable trade or economic sanctions, law or regulation. 
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7.8 Severability and Non-imputation 

Where this policy insures more than one party, the application for insurance is construed as a separate 

applicationbyeach insured.Whendeterminingwhethercoverageisavailableunderthispolicy: 

7.8.1 any failure by an insured to comply with the duty of disclosure shall not be imputed to any other 

insured, where the other insured is innocent of and had no prior knowledge of the failure; and 

7.8.2 for the purposes of the exclusions (other than Exclusion 5.15), no facts pertaining to, conduct of or 

knowledge possessed by an insured shall be imputed to any other insured. 

7.9 Valuation and Foreign currency 

Allpremiums, limits of liability, retentions, cover andotheramounts referred to in thispolicy areexpressed 

andpayable,wheredue,inAustraliancurrency. Unless where otherwiseprovided,if judgment is 

rendered, settlementisdenominatedoranelementof lossunderthispolicyisstatedinacurrencyotherthan 

Australian dollars,paymentunder thispolicyshallbemade inAustraliandollarsat thecashrateof 

exchangefor the purchase of Australian dollars as reported in the Australian Financial Review on the date the 

final judgment is reached, the amountofthesettlement isagreed uponor theelementof loss isdue, 

asthe case may be. 
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Endorsements to Schedule 

Additional Definitions 

Construction Firm means any construction company approved by Office of Project Remediate or Hansen 
Yuncken (as Managing Contractor) to undertake remedial work which is funded under the Project Remediate 
program. 

Endorsed Projects means those Insured Projects stated in the Schedule under “Endorsed Projects” and any 
other Projects that have been referred to and accepted by the Us. 

Contract means the formal contract between the Principals and a Construction firm. 

Amendment to 4.1 Limit of Liability 

4.1 Limit of Liability is deleted in its entirety and replaced with: 

4.1 Limit of Liability 

The maximum amount payable by Us under this policy for all loss, defence costs and all other amounts 
insured under this policy arising from any one claim and in the aggregate from all claims is the 
$10,000,000 for any one Project and $100,000,000 for all Insured Projects. For the avoidance of doubt the 
Limit of Liability applies to the maximum amount of $10,000,000 for any one Project regardless of how 
many policies we have issued, or will issue. 

The limit of liability is inclusive of any defence costs and other amounts insured under this policy. 

The limit of liability does not increase if there is more than one person, firm or incorporated body insured 
under this policy or if more than one insured person causes or contributes to the claim. 

Inclusion of the following Condition 

Primary insurance clause 

We agree that this is the primary policy covering breach of professional duty in respect of the Insured 
Project and agree on the basis that all fees with respect to the Insured Project have been declared, we will 
not seek any contribution from any insurers of any other valid professional indemnity insurances held by 
any Insured with regard to any Claim(s) paid or payable by the Insurers under this Policy. 

Amendment to Exclusions 

02 

Exclusion 5.6 is deleted in its entirety and replaced with 

5.6 Faulty products, Efficacy or Workmanship 

5.6.1 any defect (or alleged defect) in an insured’s product; 

5.6.2 any failure of an insured’s product to meet the level of performance, quality, fitness or durability 
expressly warranted or represented by the insured; or 

5.6.3 any defect (or alleged defect) in construction, assembly, installation, maintenance or 
workmanship generally; 

unless directly arising out of a breach of duty in the performance of the insured or its agent in the provision 
of professional services. 
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